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From:
Sent:

Conor Frehill I HW Planning <cfrehill@hwplanning.ie>
Tuesday 21 April 2026 15:24
Appeals2; Bord
Deirdre Tobin 1 HW Planning
An Coimisian Pleanala Reference ACP -324153 -26 - The Farm LRD, Bessborough,
Cork - Response to Third Party Appeals
250420_LTR_EVE_The Farm LRD Bessboro_Third Party Appeal Response_CF.pdf

To:
C c :

Subject:

Attachments:

ICaution: This is an External Email and may have malicious content. Please take care when
clicking links or opening attachments. When in doubt, contact the ICT Helpdesk.

An Coimisi6n Pleanala - Case reference: LH28.324153

Planning Authority Case Reference: 2544442

Bessborough, Ballinure, Blackrock, Cork

Cork City Council

Dear Sir / Madam,

We act on behalf of the Applicant, Estuary View Enterprises 2020 Limited, in the above referenced case. The
Applicant wishes to respond to the 2 no. Third Party appeals on the subject file. A copy of this response is
enclosed

We would be grateful if you could acknowledge receipt of this submission by way of formal reply.

If there are any questions on the attached, please do not hesitate to contact us.

Kind regards

Conor Frehill
Director

HW Planning
LIQy£tHause
Barrack Square,
Baltincollig, Cork
P31 KP84

hwplan ning. ie
+353 (0)21 487 3250
+353 (0)87 753 2580

Linkedln

The content of this emaIl may be confidentIal or legalty prIVIleged. If you are not the intended recIpient you should delete thIS emaIl and not read. dIsclOse.
dIstrIbute, cop'v. use or repLy upon the informatIon contaIned therein. If you have receIved thIS correspondence in error. please nOtIfY HW Planning lnrmedlat.
We are commItted to ensuring the security and protectIon of the personal information that we process in full accordance WIth our data management pOIICy
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\ HWP Connecting people.
Connecting places.

hw planning

The Secretary
An CoimisiCln Pleanala

64 Marlborough Street
DubIIn 1
DOI V902

20“' April 2026

HW Planning
5 Joyce House.
Barrack Square.
Ballincollig,
Cork
P31 KP84

Ft e : An Coimisian Pleanala Reference ACP-3241 53-26 / Cork City Council Reference

No: 25/44442. The demolition of 1 0 no. existing agricultural buildings /sheds and
log cabin residential structure and the construction of a residential development
of 140 no. residential apartment units over 2 no. retained and repurposed
farmyard buildings (A & B) with single storey extension and 3 no. new blocks of 3-5

storeys in height, with supporting resident amenity facilities, crdche, and all

ancillary site development works. The proposed development includes 140 no.
apartments to be provided as follows: 70 no. 1-bedroom, 1 2 no. 2-bedroom (3

person), 57 no. 2-bedroom (4 person) and 1 no. 3-bedroom. Block A and Block B
will be retained for resident amenities. The proposal includes a new

pedestrian/cycle bridge over the adjoining Passage West Greenway to the east,
connecting into the existing down ramp from Mahon providing direct access to
the greenway and wider areas, as well as new pedestrian access to Bessborough

Estate to the north including upgrades to an existing pedestrian crossing on
Bessboro Road. The proposed development provides for outdoor amenity areas

including publicly accessible parkland, landscaping, surface car parking, bicycle
parking, bin stores, substation, public lighting, roof mounted solar panels,
wastewater infrastructure including new inlet sewer to the Bessborough
Wastewater Pumping Station to the west, surface water attenuation, water utility
services and all ancillary site development works. Vehicular access to the

proposed development will be provided via the existing access road off the
Bessboro Road. Part of the proposed development is situated within the curtilage

of Bessborough House which is a Protected Structure (Reference: RPS 490).

www .hw planning.ie

info@hwplanning.ie
+353 (0)21 487 3250

Directors:
Harold Walsh

Conor Frehill

Company Reg. No.
48621 1

Accreditations
ISO 9001 :2015
ISO 14001 :201 5
ISO 45001 :2018

Dear Sir/Madam,

We act on behalf of Estuary View Enterprises 2020 Limited, the applicant for the above-

referenced application (which is known as the Farm LRD, Bessborough), with a registered
address of Glandore. 3rd Floor. City Quarter. Lapp's Quay Cork. Our client wishes to respond to
the Third-Party appeals lodged against Cork City Council’s decIsion, dated 24’' February 2026, to

grant pEanning permission. This response to the grounds of appeal submission addresses the
concerns raised in the Third-Parly appeals by:



\J
\

\

HPUP (‘

hw plannIng

• Appeal 1 – f he Bessboro Mother and Baby Support Group (c/o CarmeE Cantwell) prepared
by FP Logue Solicitors.

• Appeal 2 – Cllr. Peter Horgan prepared by Coakiey O’Neill Town PlannIng Ltd

I here are a number of CroSS-CuttIng items common to these appeals which are dealt with in

detail in this response, The contents of this submission should be read in conjunction with the

First Party appeal made to the Commission, whIch sought the omission of CondItion No. 3 and
No. 4 of Cork City Council's NotifIcation to Grant

01. Background

The appIIcant welcomes Cork City Council’s decIsion to grant permission for the subject
development, whIch is the culmination of an extensive design and planning process extendIng

back to 2021. The applicant fully acknowledges the sensitivities relating to the wider

Bessborough Estate lands arising from its previous use as a Mother and Baby Home. They

recognise, respect and sympathise with the chaIFenges of family. friends and others seeking
closure on unanswered questions related to legacy matters associated with the h}story of the

Bessborough Mother and Baby Home. The history of the wIder estate has been a foremost

consideratIon of the Applicant in devisIng plans on what are appropriately zoned development
lands. Over the last five years, the Applicant has engaged with the Cork Survivors & Supporters

Alliance (CSSA) on the formation of a masterplan for their lands, inclusive of appropriate

rnernoriallsation, including provision of a remembrance park. The CSSA IS led by survivors whose

babies died or were stillborn in Bessborough. Their supporters include other survivors who were
also in Bessborough or other institutIons inclUdIng industrial schools and laundries. Other

supporters come from professions and communIties that have assisted the alliance in advisory or

professional capacities. This engagement began WIth the initial development of a conceptual
Masterplan in 2021 , culminating in the more detailed Masterplan for the applicant’s 40 acre

landholding: which includes provision for a public parkland (neighbourhood park) and 'Farm Girl

memorial within the subject application of the Phase 1 Farm LRD lands, and a National Memorial
& Records Centre and New Remembrance Park in the Phase 3 Northfield lands, to be ceded to

the City CouncII or other stakeholders.

The CSSA recognise that significant public good can come out of the potential development of

these lands and that this can be achieved in a manner which sensItively remembers the past. In

this context they are supportIve of the proposed development. On the 1 6" of April. An Colmisidn
Pleanala confirmed that the CC:SA had made an observation on the subject appeal fiFe, which has
been reviewed and referenced for context in areas as part of thIS response

The Appftcant is commttted to workIng with the CSSA and aFI other stakeholders to deliver the

prepared Masterplan for their lands in a manner which respects and reflects wider site history.

See AppendIX A for Masterplan extracts
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02. Third Party Appeals Context

There were two objections made to the proposed development, and subsequently, two Third
Party appeals on Cork City CouncIl’s decision to grant permission for the proposed development.

At the heart of these appeals are general statements that the proposal is contrary to the proper

planning and sustainable development of the area; that there is unknown potentIal for unrecorded

burials in the wider Bessborough Estate; and that permission should be refused on that basis

having regard to planning precedent related to one specific part of the Bessborough Estate'. We

respectfully submit that much of the case put forward is unsubstantiated in nature and is based

on selectIve focus on some local planning history whIch is not directly applicable to the subject
lands. These appeals are silent on a number of critical points of fact that relate to the subject
case

• The site is appropriately zoned for development in land use terms under the ZC) 17 –

Landscape PreservatIon Zone / site-specific SE4 objective and ZO 01 – 'Sustainable

Residential Neighbourhoods’ zoning. The principle of the proposed development on the

sub]ect lands is accepted by Cork City Council and An CoimisiOn Plean61a.

Cork City Council has consistently supported development on the subject lands. In addition

to the recent notification to grant planning permISsion in the subject LRD case. this support

was evident in the Cork City Council Chief Executive's Reporl in relation to the refused

StrategIC Housing Development (SH D) application on-site (ABP-313206-22 ) in which they
recommended that permission should be granted subject to conditions.

The Planning Authority has also consIstently supported development in the wider
Bessborough Estate which previously encompassed over 200 acres of land. As illustrated in

the overleaf maps, the majority of the lands in the estate have been developed for office,

retail, industrial and residential uses. There have been more than 60 planning applications

in this time, with no fewer than 21 applicatIons within the redrawn Bessborough Estate
(Post Council CPO) alone since the year 2000. No unrecorded burials have been identified

as part of substantial development within the estate

Based on a review of ABP-308790-20 , the principal focus for potential unknown burials has

been on lands to the north and west of the Folly in Bessborough Estate. The fundamental
difference between these and all other lands in the former estate is the existence of an OS

revision trace map produced in 1949/ 1 950. This trace map was presented by the CSSA at
the oral hearing on ABP-308790-20 and accompanied their objection to the application

The CSSA consider that this trace map indicates the potentIal presence or a burial ground

at that specific locatIon, This was the principal focus of the oral hearing and subsequent

decision to refuse permission at that location by An Bord Pleanala.

• Independent archaeological assessments of Bessborough Estate were commissioned by
the Sisters of the Sacred Hearts of Jesus and Mary. which were both made publicly

available. These reports suggest that children were buried in the estate for a short period

' Area to the north and west of the Folly. Two applications have been refused in this area. references ABP'308790 and ABP'318520 refer.
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when the City buriaF system was overwhelmed, WIth the focus for burials being in the

exIsting graveyard and the above referenced enclosure attached to the Folly.

• The potentiaF for unrecorded burial sites on the subject LRD lands has been subject to

detaiEed assessment by John Cronin & Associates, the findings of which have been

nformed by a review of carlographic mapping. LiDAFR imagery, fIeld surveys and

archaeologIcal investIgatIons. Based on the completed assessment. there is no evidence to

suggest that the proposed development site contains any burials associated with the
former Mother and Baby Home.

• While the issue of the burials at Bessborough remaIns unresolved, there is a consensus

between the primary stakeholders that any unrecorded burials were likely to have taken
place within the existing graveyard or adjacent to the Folly. Based on this we consider that

the subJect lands are simIlar in profile to all other lands within the former 200 acre

Bessborough Estate, the majority of which have been successfully developed.

• Cork City Council did respond to the Board's decision on ABP-308790-20(ABP-309560-21

and during the plan making process for the Cork City Development Plan 2022 decided to

dezoned the site to the north of the Folly which was the focus of the Board's Oral Hearing

nto these matters and Cork Survivors & Support Alliance’s (CSSA) concerns,.

• NotwIthstanding the above findings and having regard to the findings of the Mother and

Baby Homes CommissIon of Investigation and the concerns of survivors and theIr families,
a precautionary approach is proposed in respect of the development of the subject lands, it

is recommended that a programme of archaeological investigation/monitorIng of all

ground works be undertaken by a suitably-qualified forensic archaeologist. The parameters

for thIS work have been defined by means of a prescriptive method statement which has
been prepared by Aidan HaRe. Forensic Archaeologist ;, who is famiIIar with the

Bessborough Estate and the Mother and Baby Home Commission of Investigation

As evident in An Coimisi(in Plean61a's recent decision and direction regarding the previous

SHO application on-site (ABP-313206-22 ), they did not have any concerns regarding the

potential for a children’s burial ground within the subject site. The previous application was
refused solely on the grounds of housIng mIx, WhICh has been addressed fully in the
subject LFqD application

Based on the above, it is evident that the proposed development is supported in policy terms.

Matters related to potential unknown buriaEs have been considered in fuEI. and recent directly
relevant precedent as it relates to the subject site and proposed development, confirms planning

permission can be granted for the proposed development,

The Third Party appeals raise some questions in relation to the appropriateness of the planntng
condition applied by Cork City Council (Condition No. 10) in respect of archaeological monitoring.

The Applicant has sought a legal opInion in respect of the substantive queries raised, which is
enclosed with this response (See Appendix B). It confirms that that the Commission is not

’ Mr. Harte has undertaken specialist work for the State in the forensic excavation of remains, including at the former Mother and Baby Home
Tuam. Co. Galway
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precluded from granting permissIon, and imposing a condItion sImilar to Condition 10 of Cork

City Council's decision to grant permISSIon.

Finally, it is worth highlighting again that An CoimisiOn Pleanala have very recently adjudicated on

the principal legacy issue raised by Third Parties. The legal opinion also confirms that in the
recent decision of 23 July 2025 (ABP-313206-22) the Commission provided a clear rationale for

not following the earlier ABP decision related to ABP-308790-20:

"namely the sIgnificant distance from the areas relevant to ABP-308790 and ABP-
318520, the substantial established building form between these locations and the
current site".

The CommISsion clearly distinguished between the subject site and the lands closer to the Folly

and previously associated refusal grounds. The legal opinion concludes that while the

Commission ultimately refused the previous SHD on-site on the grounds of unit mix, and subject

to forensic monitoring, residential development can be permitted on the subject site.

03. Assessment

3.1 Grounds of Appeal

The following table provides a summary of the principal grounds of appeal raised by Third Parties.

Appeal 1 - Carmel Cantwell

Appeal Argument

Risk of Disturbance of
Human Remains

Appeal 1 considers there is a credible possibility of unknown burial
remains within the wider estate, which any ground works associated
with the proposed development would risk disturbing.

i Planning History Appeal 1 states that previous planning decisions in estate confirm
the possibility of unrecorded burials and the proposed development
should be refused based on references ABP-308790 and ABP-
318520.

20 - 29 EIAR Appeal 1 considers Chapter 10 – Cultural Heritage of the EIAR
includes mitigation that does not provide for certainty pre-decision
or during constructIon phase. It considers it needs clarity on
mitigation by avoidance. It asserts that the EIAR does not meet the
minimum requirements on information to be included in an EIAR.

n••l•l

with and constitutes an unwarranted interference with fundamenta

human rights.

1 ctaimsthe PlannIng Authority's decision is incompat-LIe

Legal and Procedural
Issues

Appeal 1 claims that Conditions 9 and 10 impose legal and
procedural consequences in terms of compliance with the Coroners
Act 962 and the Institutional Burials Act 2022. If further claims that
these impact the likelihood of implementing any scheme.

Apartment Guidelines Appeal 1 considers it premature to consider the application on the
basis of the Design Standards for Apartments, Guidelines for

5
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Planning Authorities 2025, including SPPR I on apartment mix,
which are currently the subject of ongoing judicial review

Appeal 2 - Cllr. Peter Horgan

Planning History Appeal 2 considers the application fails to address the previous
refusal reasons relating to ABP-308790-20 within the Bessborough
Estate

Legal and Procedural
Issues

Appeal 2 considers that Condition 10 is not in accordance with the
Development Management. Guidelines for Planning Authorities.

Comprehensiveness of Appeal 2 considers the EIAR has failed to adequately consider
EIAR alternative proposals

Piecemeal

Development
Appeal 2 considers the development represents ad hoc, piecemeal
development of an historic landscape.

Table Q1 - Summary of Appeal Grounds

From Table 01 it can be seen that there are a number of cross-cutting items common to the two

submitted appeals. All of the items raised are addressed in detat; below,

3.2 Potential for Disturbance of Human Remains

The Applicant fully acknowledges the social history on the subject site and associated legacy

matters, but they disagree wIth the appellant’s assertion that "any groundworks that take place

here rIsk disturbing human remains". The Applicant has undertaken all steps available to them at
this time to investigate the potential for unknown burials on the subject site. A review of the

appeals confirms a lack of understanding of the archaeological survey history on the site, the

requests of the CSSA and advice of Cork City Council in respect of same. The appeals query why
geophysical survey has not been undertaken. A licence is not available for such work ahead of

any grant of permission. with the preference of the Council for the stipulated forensic-based

assessment. The prescribed forensIc method was also requested by the CSSA at the oraE hearing
under reference ABP-308790, a position which is being respected by the Applicant.

As summarised in the submitted planning application, there is no evidence to suggest that there

are any unrecorded burials on the subject lands and a consensus now exIsts amongst key

stakeholders that any such burials took place some distance from the subject site within or
adjacent to the Folly.

ThIS view is supported by independent archaeological assessment. On February 26", 2022 the
SIsters of the Sacred HeaRS of Jesus and Mary issued a statement and a two part assessment of

the burial ground at Bessborough, Cork. Fhls included an archaeological assessment prepared by
Eachtra HerItage and a repoa on 'The Burial History of Bessborough Mother and Baby Home
prepared by Dr. Aoife Breathnach. Both reports were made publicly avatlab£e through the Sisters
of the Sacred Hearts of Jesus and Mary website at http://www.sacredheartsjm.org/independent-

historical-and-archaeologICal-repOrI-burIalS-beSSbOrOuqh-2022.

The archaeological assessment prepared by Eachtra Heritage reaches the following conclusions

6
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1. This is the first archaeological assessment of the burial ground at Bessborough not

related to a planning application or hearing.

2. The Mother and Baby Homes Commission of InvestIgation did an archaeological
review of Bessborough burial practices but no report was published so we cannot

assess theIr work. We can say that the Commission discount the cartographic
evidence that the children's burial ground was mapped and labelled in 1949–50.

3. The proposal that the children's burial ground was in the field north of the avenue was
of value. We have assessed this hypothesis but believe all of the evidence points to the

children’s burial ground being in the enclosure attached to the folly.

4. We conclude that the enctosure attached to the folly is the feature around which the

map label 'Children’s Burial Ground’ pivots. We note the map label is in two different

locations on two different editIons of the 1949-50 RevIsion map.

5. Annotations on the 1950 OS trace map are difficult to read but one potential reading

includes the letters Ch which could refer to children. However, we do not have high
confidence in our reading.

6. We favour the hypothesis that there was only ever one burial ground in Bessborough
and that it contains both children and nuns.

7. We combine Dr Aoife Bhreatnach's work with that of the CommIssion of Investigation

to suggest that children were buried here for a short period when the city-wide
'unclaimed dead' 'burial system was overwhelmed. The duration of the period of
overwhelm is not known,

8. Analysis of nun's grave markers in Bessborough burial ground shows a tight sequence

of burials which avoid two areas in the burial ground. We believe these two areas have
potential to be where the children were buried. Alternatively the children and the nuns

may be buried in the same areas of the burial ground.

The assessment contains two recommendatIons, the first is that non-invasive geophysical survey
be undertaken of two areas located immediately to the north and to the south west of the Folly

(lands not in the ownership of the Applicant). The second recommendatIon is that a UAV/Drone
mounted LtDAR survey of the broader Bessborough estate is carried out.



HPUP (

hw plannIng

Figure 1 . LiDAR imagery of the subject area (source from Geological Survey of Ireland)

Chapter 10 – Cultural Heritage of the EIAR that accompanied the subJect LRD appIIcation

included LiDAR Imagery of the site in Figure 10.8 (shown here as Figure 1 ). Based on an
assessment of the hillshade models created from these datasets Chapter 1 0 states that no traces

of potential unrecorded archaeological sItes within undeveloped areas of the property were
observed

As noted in the submitted application, archeological site investigations have taken place
elsewhere on the estate lands and indicated no evidence of burIals

Notwithstanding the above. the Method Statement Forensic Control prepared by Aidan Harte of

Munster Archeology: makes provision for geophysical survey for areas identified through desktop

review and detailed topographical survey as having potential for burials and states:

'5.3 Geophysical Survey – and other remote sensing techniques - should be considered

for areas identified through desktop review as having potential for burials. This must
happen prior to any further ground disturbance. DIfferent techniques may be suitable

at parts of the site with dIfferent ground conditions. Such techniques, such as Ground
Penetrating Radar (GPR), LiDAR etc. may also be applied to specific liminal areas that
may not have been impacted by previous ground works, such as adjacent to

boundaries. All surveys must be conducted at an appropriately high resolution to
produce meaningful results.

Given the lack of evIdence of burials on-site from developer-led or independent archaeologtcaE
assessments, coupled WIth the consensus that any potential burials are focused around the Folly.

and the proposed Forensic Control approach, including provision for geophysical survey, it can be

4 included as AppendIX 10 4 of the EIAR and AppendIX to submitted PlannIng Statement
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concluded that groundworks can take place on the subject site without any risk of disturbance of
rernalris

3.3 Planning History

Both appeals (items 6 - 1 9 of Appeal 1 and Item 1 of Appeal 2) refer to previous planning

determinations within the Bessborough Estate whereby development was considered premature
prior to the estabIIshment of whether a burial site exists, The case for same is disingenuously

presented as evidence of the potential presence of burials on the wider estate. inclusive of the
subject lands. The Commission will note that a review of the partICUlars of these cases confirms

the declstons to refuse were site-specific (focused on the area of the Folly) and based on the

evidence as it relates to those specific applications. This is clearly captured in the decision orders

made by An Bord Pleanala under references ABP-308790-20 and ABP-31 5820-23, as replicated
below for ease of reference:

ABP-308790-20

"...on the basis of the information submitted in the course of the application and oral
hearing, the Board is not satisfied that the site was not previously used as, and does
not contain, a children's burial ground and considers that there are reasonable

concerns in relation to the potential for a children's burial ground within the site,
associated with the former use of the lands as a Mother and Baby Home over the

perIod 1922 to 1998. In this context, the Board considers that it would be premature
to grant permission for the proposed development prior to establishing whether

there is a children’s burial ground located within the site and the extent of any such
buriat ground".

ABP-315820-23

"Having regard to the Board’s decisIon to refuse permission for a previous
application (ABP-308790-20), the Board is satisfied that that no new materIal
information or evidence has been presented in this application to substantiate a

different conclusion following that previous decision". The Board considers that the
potential exists for the presence of human remains and/or burials at this proposed
development site...".

There is no ambiguity that the decisions reached under ABP-308790-20 and ABP-31 5820-23 are

site-specifIc in nature and relate to precise information as it pertains to those applications. Again.

the fundamental difference between those sites and other lands in Bessborough E£tate, both
developed and undeveloped, is the presence of the OS revision trace map produced in

1949/ 1 950, which the Board interpreted as tangible evidence relating to the potential presence of

a burial site at that location. This was in turn the basis for Cork City Council’s decision to dezone
the lands to the north of The Folly in the Cork City Development Plan 2022-2028.

In the absence of any evidence of potential burIals on the subject site, the interpretative

assessment applied under references ABP-308790-20 and ABP-315820-23 cannot reasonably be

applied to the application before the Commission. Again, this important distinction between these

9
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sites and the subject LRD SIte has already and very recently been made by the Commission under
the refused SHD appIIcatIon on the subject site.

The principal focus of the Third Party appeals argument is on the applications on the lands

Immediately adJacent to the Folly. In doing so, they are notably SIlent on that fact that the majority
of the 200 acres of land, which formed part of the Estate prior to the CPO in the 1 970s has been
developed for office, retail, industrial and residential uses, As indicated in the submItted

application, and as illustrated aga}n in the enclosed Site Planning History, there have been more

than 60 plannIng applications in this time, with no fewer than 21 applications within the redrawn
Bessborough Estate (Post CPO) alone since the year 2000. No evidence of unrecorded burIals

has been dISCovered as part of the significant development of the wider estate

Appeal 1 - Item 8 references the CSSA and the OS trace map evidence regardIng the burial site

adjacent to the Folly during the oral hearing for on ABP-308790-20. This is presented as evidence

of the potential for haphazard burials across the wider estate lands, As documented above, the
CSSA are of the firm opinion that any unrecorded burials were likely to have taken place within or

adjacent to the Folly only. As noted in their observation on the subJect appeal, and based on the
testimony of theIr members who lived in the Bessboro Mothers and Babies Home, they do not

believe rnuttiple or haphazard burials exist across Bessborough Estate.

'...their assertion that one documented children's burial ground supports their

position for further haphazard burial places in the wider estate is unconvincing. As
one CSSA mother said, 'there wasn't a blade of grass out of place' in that institution.

The suggestion of multiple scattered burial locations contradicts the lived experience
of suIvivors".

Based on the presentation in Appeal 1 , attempts are being made to use evidence presented by

the CSSA, wh}ch confirms their view that there was a single locatIon for burials in Bessborough
Estate. for the contrary, namely that it suggests wider haphazard burials across the estate. We

respectfully submit that thIS is contradictory in nature.

While Appeal 1 purports to Fist planning applications where 'Risk of Potential BurIals' were

considered 'a Determinatlve Factor’, it incorrectly references the AppIIcant’s refusaF of the

Meadows (ABP 31321 6-22) which was not refused on any such ground. Further, and most
concerning from the Applicant’s perspective, is the misrepresentation of the facts provided in
Appeal 1 (Items 1 2 and 1 3) and Appeal 2 (Item 3'1 ,1) in relation to the determinatIon of the

previous SHD application by the CommissIon on the subject site (ABP 31 3206-22)

Both appeals submit that on the basis of the Inspector’s assessment of the SHD, that the

proposed development should be refused on grounds of perceived uncertaInty related to

potential unknown burials. However, the appeIFants remains silent on the clear ratIonale that the

CommissIon provided for discounting this and not accepting the Inspector's recommendation in
relation to the subject site. PrincipaFly that it is remote from and not of a sImilar nature to the

'panicularly sensttive areas marked as Children's Burial Ground Immediately around the Folly’ as

identified at the oral hearing (ABP-308790-20). The fundamental difference is, and remains in the
Commissions eyes, the existence of evidence as it relates to that application.

10



1\

plan ni

( HMP
hw ng

AppendIX 9 of Appeal I includes a map showing the proximity of the subject site to the previous

application sites adjacent to the Folly. No commentary is provided in Appeal 1 in relation to this

map. From the presented planning history map. it is clearly illustrated that the subject site is

located away from the Folly area. with significant intervening built form. Several other
developments have been permitted and constructed in similar or greater proximity to the Folly

than Blocks D and E. for example. This is clearly evident in Figure 02,

In relation to the previous SHD application on the subject site the Commission has

unambiguously concluded as follows:

'the Commission noted that this site is a significant distance from the areas relevant to

ABP-308790 and ABP-318520, and with substantial established building form between
these locations and the current site. The Commission also noted the views of the

planning authority which did not raise this particular matter as a reason for refusal by
reference to the current application site. Having regard to the facts and the totality of

informatIon on file, the CommIssion determined that this proposed site could, subject

to careful forensic monitoring of ground works, be more amenable to development in
accordance with its residential zoning objective in the Cork City Development Plan
2022-2029. Therefore, the Commission decIded not to include this as a reason for

refusal as recommended by the Inspector

Appeal 1 – Etems 1 3 interprets this determinatIon by the Commission that they have 'accepted the
possibility of unrecorded burials but decided to address this by way of condition’. AgaIn, the

statements of the Commission as outlined clearly above cannot be directly interpretated as that.

Such a view discounts the actual she-specific evidence in the subject case. as reflected in the

work of John Cronin & Associates, Eachtra Heritage, Dr. Aotfe Breathnach, as well as the
testimony of the CSSA. The recommendation to attach a forensic-based archaeological conditIon

under the SHD and now the LRD application is made by the Applicant to appropriately manage

residual risk on this matter, and in respect of site history and ongoing engagement with the CSSA.

By way of observation. we note the loose language in the appeals whereby the term 'site' is used

interchangeably with reference to the subject lands and then wider Bessborough Estate. This
appears to be an intentionaE attempt to tie previous application commentary to the proposed

development lands, Again, references to the 'site's previous use as a Mother and Baby Home’ are
equally applicable to other sites in the estate which have been successfully developed.

The appellant's readily acknowledge that a large part of the subject site is brownfield in nature.

They paraphrase the Commission oftnvestigaUon report suggesting that burIals on any part of
the site cannot be ruled out and the only to way to establish the position definitively would be

excavate the entire site, inclusive of existing built properties. Given that large tracts of the estate
have been developed over decades and are occupied for a mix of uses, this is not practical or

achievable. In real terms, the appellants statements here do not alter the position of the Applicant

who are fully commItted to undertaking the conditioned scope of forensic archaeoEoglcal
investigations as part of the development of the proposed sIte.
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We wish to highIIght that a number of key stakeholders are firmly opposed to site-wide excavation

of Bessborough Estate for the purposes of identifying any potential burlaE sIte. One party who

have made thetr positlon very clear on this is the CSSA. who confirm again in their observation to
the Commission that this is not required or supported by their members:

'The CSSAs mothers had to consIder the disturbed condition of the site as they
weighed the calls for excavation alongside their own health and time left in thIs world.

Any surviving remains are likely fragmented and dispersed but the mothers came to
terms with this knowing their babies' essence is on site... These women are first
degree relatives of those who are buried in Bessborough. The demand for return of
remains, and/or forensIc confirmation of the exIstence of remains, to these women

without their input or consent repeats the original trauma of the order's control over
the burIals. It is their right as parents and survivors to determine the best course of
action in this matter'.

The proposed method for forensic investigation and monitoring respects all positIons. it has been

prepared by Aldan Harte, Forensic Archaeologist. who is familiar wah the Bessborough Estate
and the Mother and Baby Home Commission of Investigation. It is recommended that the

specified forensic archaeological monItoring controls be secured by way of the recommended

planning condition. a copy of which is enclosed again for reference in Appendix C of this
response. This is informed by the ctearly prescribed method by Aidan Harte. There exists a clear

protocol for forensic monItoring and reporting to the highest standard, which will be independent
and beyond reproach

3.4 Implementation

It is submitted in the appeals that the Commission should be bound in their assessment of the

subject case by their previous judgements made in respect of ABP-308790 and ABP-318520. As
already addressed in this response, there are fundamental site context and assessment

differences between the subject sIte and those located adjacent to the Folly in the estate. As pan

of their assessment of the previous SHD, the Commission have already made a clear and correct
distinction between these sites. It is further submitted in the appeals that An Colmislan PleanaFa

are precluded from attaching conditions of the nature applied by Cork City Council in the subject
case (ConditIon No. 10). It is implied that such conditIons are not in accordance with the

Development Management Guidelines for Planning Authorities, and that there are implications in
terms of compliance wIth the Coroners Act 1 962 and the institutional Burials Act 2022, should

burial remains be found during project implementation.

The Applicant had associated matters reviewed by means of a formal legal opinion by David

Browne SC, which is appended to this response. This opinion confirms that there is no element of

'res judicata’ in the subject case which would see the Commission bound by the previous
decisions under ABP-308790-20 and ABP-31 5820-23), Secondly, it has been confirmed that there

is no preclusion on the paN of the Commission from including a condition the same or similar to
Condition No. 10 of the Council’s decision to grant of permission
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'ln summary, I am of the view that the Commission is not precluded from granting
permission, subject to a condition like Condition 10 in the Council*s Decision. If it is of

the view that it is consistent with proper planning and sustainable development.

In my view, there is no legal preclusion on the Commission reaching that view and it
is clearly one that is open to it in the exercise of its evaluative judgment.

The fact that the Commission has previously refused permission for developments
because of legacy issues arising from the Mother and Baby Homes Commission of

Investigation does not preclude the Commission from granting permission for the
proposed development, provided that it sets out its rationale for doing so.

The recent decision of 23 July 2025 (ABP-313206-22) suggests that the Commission

has already identified reasons for distinguishing from its earlier decisions, albeit that

it refused permission for different reasons in that case, and that the Commission was
of the view that, subject to forensic monitoring, residential development could be

permitted.'

Having regard to the prepared legal opinion. It is evident that the CommissIon have full discretion

to apply a suitably worded condition to secure the recommended forensic investigation and
monitoring method.

The general appeaE comments on potential implications related to the Coroners Act 1 962 and the
Institutional Burials Act 2022 were addressed in the submitted planning application:'. While not

common the discovery of human remains during the development of lands it has and does occur
There is a legal framework for dealing with such occurrences. In the unlikely scenario where

human remains are discovered as a result of deveFopment, any such discoveries must be

reported to An Garda SFoch6na. and referred to the Coroner in accordance with the Coroner's Act

1 962. There is an existing and clear legal basis for this, a procedure that has been applied in a
number of development projects.

As hIghlighted above. the InstItutional Burial Act 2022 was approved by Government on February

22nd, 2022 and commenced as The Institutional Burial Act 2022 on 1 st July 2022. There are no
changed circumstances in respect of this Act since the determination of the SHD application. The
Act seeks to ensure that the remains of those who died in residential instItutions, and who were

buried in a manifestly inappropriate manner, may be recovered and re-Interred in a respectful and
approprIate way, The Act places the responsibility for this on the Government and provides for the
estabIIshment of an Office of Director of Authorised Intervention

The Office of Director of Authorised Intervention wIll be established where the Government are

satisfied that based on available evidence inappropriate burial have taken place on lands

associated with an institution, The evidence includes any expert technicaF reports or other reliable
information in respect of the burials and any reliable and corroborated statement rnade by a

person with knowledge of the burials concerned. The functions of the Office of Director of

' See Section 5.4 of the submitted Planning Statement
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Authorised InterventIon include the excavation and recovery of human remains buried in a

manifestly inappropriate manner,

Within all this, the Act underlines the importance of a forensIc based approach to intervention

"The excavation, recovery and analysis of remains requires specialised. dIstinct
skillsets, it is critical that that this work is undertaken at a forensic-standard by

appropriately qualified individuals so that any evidence recovered is sufficient to satIsfy
legal requirements in relation to the identification of remains".

The proposed approach is consistent with this. Any investIgations will require evidence in the

form of expert technical reports, similar to the reports it is proposed to prepare prior to any

ground dIsturbance,

The submitted Planning Statement also addresses compIIance with the Development

Management Guidelines for Planning AuthoritIes. None of the commentary raised in Appeal 2
alters this context.

Separately we note Appeal 2 (item 3.1,1 ) claims that the decision is also contrary to Circular

NRUP 05/2022, which requires PlannIng Authorities to ensure locations where there is evidence
of unrecorded burial sItes, are preserved and protected. No cEear justification is set out for this

claim, A review of the circular in question confirms that local planning authorities have " scope to

formulate objectives in development plan review or variation processes for the purpose of

preserving and protecting unrecorded burial sites...where planning authority (on the basis of
Information before it) considers that there is a reasonable possibility that unrecorded burials
associated with the former institutional use of the site ", There is no evidence of unrecorded

burials on the subject site, and accordingly, Cork City Council have not exercised any rtght in the
subject case to review their development plan. The approach of the City Council is different to

that area to the north of The Folly and which in accordance with Circular NRUP 05/2022 they

decided to dezone during in the 2022 Cork City Development Plan

We note that the circular highlights that “local authorIties, acting in Their capacity as planning
authorities in respect of individual planning appEications,." have discretion to apply conditions to

potentIal development as consIdered appropriate. NotwithstandIng the absence of any clear
evidence of unrecorded burials on the subject site, the Council have applied Condition No. 1 0 to
give effect to forensic investigation and monitoring approach proposed by the Applicant. There is

no case of non-compliance with Circular NRUP 05/2022.

3.5 Other Legacy Matters

We note that the Appellants seek to indirectly undermine the independently commissioned and

prepared evidence of Eachtra HerItage and Dr Aoife Bhreatnach on behalf of the Sisters of the
Sacred Hearts of Jesus and Mary. As outlined, this work supports the hypothesis that there was

only 1 no. buriaE ground at Bessborough Estate and this is located near the Folly, Appeal 2

suggests that no reEiance can be had to this work as it is "no longer available pUbIICly on the
webSIte of the SISTers of rf7e Sacred Hearts of Jesus and Mary". A quick review of the website in

question confirms that this statement is incorrect and that the reporling in readily avaIlable on the
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website in question - http://www.sacredhearlsjm.org/independent-historical-and-

archaeological-reporl-burials-bessborouqh-2022. The findings of these reports are WIdely

referenced and accepted as important evIdence in the context of legacy matters associated with
Bessborough Estate.

There are some worrying statements in the appeals about a perceived lack of memorialisation on

the Applicant’s lands. Regrettably. this confirms to the AppEicant that the submitted application

has not been reviewed in full. As set out at the staR of this appeal response, the devised
Masterplan for the site includes focused memorialisation including a Remembrance Park, a

National Memorial and Records Centre and 'Farm Girl’ memorial in the 'The Farm’ deveEopment.

The sensItive approach has been developed in consultation with the CSSA reflecting the wishes
and feedback of their members.

3.6 Environmental Impact Assessment Report (EIAR)

Chapter 1 0 – Cultural Heritage

Appeal 1 (Items 20 - 29) claim that Chapter 10 of the EIAR is deficient, as it faIls to demonstrate

that effects are understood and mitigated prior to a grant of permission, it states that the forensic

method statement by Aidan Harte is monitoring-based and does not provide for certainty pre-
decIsion or thereafter during construction phase. It is submitted that the proposed monitoring

durtng construction does not guarantee that all unrecorded burials would be Identified, as the
approach ts not considered by the appellant to be systematic enough.

The Applicant disagrees strongly with this assertion, which has been reviewed the project

archaeologists John Cronin and Associates. They confirm again that there is no evidence or

indication of burials associated with the former Mother and Baby Institution within the proposed
development site, En addition. the appellants have not presented any evidence for undocumented

burials within the development areas, Notwithstanding this, the EIAR Cultural Heritage chapter

has applied an abundance of caution and has therefore included consideration of the possibility
of burIals or human remains being discovered within the development site

In relation to Appeal 1 - Item 20 the Project Archaeologist considers that it is not usual for

adverse effects to be 'mittgated prior to the grant of planning permission' as Appeal 1 appears to
constder to be required. Similarly, the EIAFR does not have to 'resolve the uncertainty in relation to

burials', however the EIAR does outIIne mit}galton measures to allow for the identification of such
burials if they are present within the proposed development area. The approach is
methodologically sound.

The Project Archaeologist notes that the Planning Authority did not request archaeological

testing to inform the LRD application. The previous applications referenced by the appellants
(ABP-308790-20 and ABP-31 8520-23) were within greater proximity to the known burial ground

that served the convent. The EEAR does not seek to deliver a comprehensive. pre-permission site

characterisation of potential burial areas across the estate as that was outsIde the scope of the

EIAR, The Project Archaeologist confirms that archaeologIcal monItoring is a proven method for
the identification of human remains (and other archaeological remains) during the course of
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development works':. They contest the appellant's assertion that the ArtIcle 5 minimum

requirements on Information to be included in an EIAR are not complied with. We note that under
the SHD applicatIon, the Commission reviewed accepted the findings of the prepared EFAR.

Appeal 1 contends that there is no real clarIty on suspension of works (if burials are found) and a
requirement for re-design of the project if needed. The submItted method statement for the
works, as prepared by Aidan HarTe. clearly prescribes that should remains be identified in situ or

ex situ. then areas of search or excavation will be stopped and the Coroner notifIed. Direction w}II

be sought from the Coroner on next steps consistent with any IdentifIcation of human remains on

any development site. The planning legislation allows for the making of planning applications for
desIgn revisions and / or the extension of duration of any permission, where required, through
formal statutory process.

Chapter 3 – Alternatives

Appeal 2 (Item 3.1.3) suggests the EIA approach to assessing alternatives is not appropriate,

stating that no alternative locations were considered for the proposed development, whilst noting
that the maJorIty of the site is zoned ZO 1 7 Landscape preservation zone.

The legIslation governing the assessment of alternatives as pan of the EtA process is set out in
the (EIA) Directive 2014/52/EU (as amended). ArtiCle 5 (1 ) (d) of the Directive states that an EIAR
must contain inter alia

“a description of the reasonable alternatives studied by the developer. which are

relevant to the project and its specific characteristics. and an indication of the main
reasons for the option chosen. taking into account the effects of the project on the
environment“ .

The Guidetines for Planning Authorities and the Commmission on carrying out EnvIronmental
Impact Assessment (DoH PLC. 2018) states that for reasonable alternatives " the Directive
requires that information provided by the developer in an EIAR shall include a description of the

reasonable alternatives studied by the developer. These are reasonable alternatives which are

relevant to the pro]ect and its specific characteristics

and

The type of alternatives will depend on the nature of the project proposed and the characteristics

of the receiving environment. For example. Some projects may be site specific so the
consideration of alternative sites may not be relevant. It is generally sufficient for the developer to

provide a broad description of each main alternative studied and the key environmental issues
associated with each

' The prescrIbed nIethOd from Aidan Harte InclUdes Stage 1 geophysical survey and other remote sensing technIques in advance of any ground
disttlrbance
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The EPA guidelines aFso note that " higher level alternatIves may already hawe been addressed

during the strategic environmental assessment (SEA) of relevant strategies or plans. Assessment

at that level is likely to have taken account of environmental considerations...

The subject lands is appropriately zoned for development in an operative development plan.
which has been subject to SEA. It is not clear from the appeal comments if the appellant

understands or accepts that the proposed development is permitted in land use terms' and that

the site-specific zoning objective identifies in a prescriptive manner that development is allowed
in the area to the north of Bessborough House. This has been the subject of detailed discussions

with the local planning authority,

In relatIon to the first point raised, regarding an alternative location, as noted in Chapter 3 of the

EIAR, Section 3.4.1 of the 2022 EPA Guidelines, recognise that:

'in some instances some of the alternatives described below will not be applicable’ -

e.g. there may be no relevant 'alternative location'.

The EIAR outlines that this was the case in the subject case, where the Farm and the adjoining

Meadows site are the only zoned lands in the applicant's Fandholding.

In relation to the second point raised, Appeal 2 considers that alternative uses, other than
residential. should have been considered in the ZO 1 7 Landscape Preservation Zoning, where it

states “there is an explicit Development Plan presumption against development". The fuEI text
from ZO 1 7.2 of the CDP is included below and does not preclude all development as the appea

states, but notes that some sites have limited development potential wIth development open for

consideration where it achieves the site-specific objectives set out in Chapter 6.

'ZO 1 7.2 Many of these sites have limited or no development potential due to their

landscape character. There is a presumption against development within this zone,

with development only open for consideration where it achieves the specific
objectives set out in Chapter 6 Green and Blue Infrastructure, Open Space and
Biodiversity.

In the case of the Bessborough Estate Chapter 6 sets out a site-specific objective 'to allow

development within the immediate environs to the north of Bessboro House consistent with the

landscape and protected structure significance of the stte' (ref Figure 5).

SE 41 Bessboro House
:

J. G, C. B, I • To reinstate Historic Landscape:

• To seek use of grounds as a Neighbourhood

Park in context of local ar nl plan (H):

+ To allo by development within the irnmedi,lte
environs to the north of B8ssboro House

consistent with the landuape and protected
slrudun significance of the site

Extract from Table 6.9 of the CDP

The principle of development has been confirmed by Cork City COuncIl on numerous occasions through the SHD and LRD processes
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The proposed development delivers upon all 3 no. site specific objectives, as set out in detail in

the submitted Planning Statement.

The Landscape Plan prepared by lisa Rutgers Landscape Architecture IS based on extensive
research into the historic landscape and the plan proposes to sensitively re-instate this as a public

parkland,

The proposed development is a commercial project. set within institutional lands where there are

landscape sensittvlties. The consideratIon of alternatives has considered the nature of the

proposed project and character of the receiving environment. This includes the reuse of historic
buildings and the placement of new structures, the location and design of which has evolved

through discussions with the Council. The consIderation of alternatives has also evolved through

dISCUSSIons with the CCSA and the development of options for appropriate memorialisation

across the lands. The presented alternatives are reasonable, comE)Ey WIth guideIIne tests and

have been accepted by the local planning authority.

3.7 Apartment Guidelines

Appeal 1 – Etems 42 – 49 stated that there should be no reliance on the Design Standards for

AparTments, Guidelines for Planning Authorities 2025, including SPPR 1 on apartment mix, to
overcome the prevIous retusaE reason on site. Reference is made to the fact that these guidelines

are currently the subject of legal challenge.

The Design Standards for Apartments, Guidelines for Planning Authorities for Planning

Authorities set national planning policy and guidance in relation to the planning and development

of apartment schemes to take account of current Government pOIICy and economic, social and

environmental considerations. They were issued pursuant to SectIon 28 of the PFanning and
Development Act 2000, as amended and remain a material planning consideration in the

assessment of planning applications. The Government are defending the legal proceedings and

are also prepar}ng a new "National PEannlng Statement" under the Planning and Development Act
2024 which will also reflect the nat}onal hOUSIng mix policy. The application included a statement

on housing mix, which set out the rationale for the proposed housing mix, which Cork County
Council have accepted is in compliance with guidelines

3.8 Perceived Piecemeal Development

Appeal 2 – Items 3.1 .4 considers the development as proposed represents piecemeal and ad hoc

development. Page 44 of Appeal 2 incorrectly states that no Masterplan has been submitted with
the planning appIIcation. Again, and regrettably. it is evident to the Applicant that the appellant

has not reviewed the submitted application in full, which is of concern. We refer the Commission

to Pages 37-7 1 of the Architect’s Design Statement prepared by Shipsey Barry Architects where
the Masterplan is set out in detail.

We fully concur with Appeal 2 – Page 43 which states that

'the specific objective associated with the site seeks to reinstate the historic landscape

of the site. In light of the significant designation on the site it is considered that a
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strategic and holistic approach to the development of the site is required to assess the

potential impact of any development on the wider site'.

We refer the Commission to the Landscape Masterplan and the Landscape Design Strategy

prepared by IIsa Rutgers Landscaping. The latter clearly sets out the research undertaken into

the historical landscape context and includes an Historic Landscape Assessment prepared by

Forestbird Landscape Architects for the wider Bessborough Estate. The Forestblrd Landscape

Architects Report contains an inventory of current landscape elements, classifies areas of

dIffering landscape importance. and based on this classification sets out approprIate mitigation
measures. The Landscape Design Strategy was closely informed by this and Includes a specific

section on the landscape response to the SIte specifIC zoning objectives.

The appellant takes issue wIth the application for Phase 1 The Farm being brought forward in

advance of the ad]acent Phase 2 The Meadows and cites this as further IndicatIon of piecemeal

development. This view is not substantiated in any way. A rationale for the making of the two

appEications is set out in the submitted application. whIch appears to have been missed by the

appellant. However, we ask the Commission to note that while the applicant prevIously submitted

the two SHD applications for these sites together (ABP-313206-22 and ABP-313216-22), the

design changes requested by the Council at The Meadows LRD S247 Meeting militated against
the LRD applications being submitted concurrently. Work is currentty progressing on the design
of The Meadows application.

Appeal 2 considers that that the Conditions 3 and 4 of Council’s grant (to omit Block 3 and the

fifth flood of Block E) make the scheme more disjoInted and ad hoc. The Commission wIll be
aware that the applicant has submitted a First-Party appeal to omit these conditions. However.

we consider the appellant is overstating the case when they consider that these amendments
'radically alters the nature of the development to which the application relates’ and are therefore

unacceptable.

3.9 Human Rights

Appeal 1 (Items 30 – 32) claims the Planning Authority’s decision is incompaTible with and

constitutes interference with fundamental human rights. The appended letter (Appendix 1 0) to
the appeal speaks generally about perceived wider state obligations regarding deaths and

disappearances in Mother and Baby Homes, including Bessborough. It includes general criticism

of the Mother and Baby Homes Commission of Investigation, which is the focus of the submission

as opposed to any detailed assessment of how human rights are infringed by the proposed

development. Innate in any Inference that human rights are infringed is an implied view that there
are unknown burials on the subject site. Again. there is no evidence which points to the presence

of remains on the subject lands. The appellants have not put forward any evidence to support

their general claim on same.

No human rights are infrInged in the subject case. Statutory planning procedures have been
followed in full accordance with p£anning tegislation. This has Included prescribed public

consultation periods. press, sIte and website notifications, and the abIlity of persons to make

submissions / observations on the file, and appeal the decision of the tocal authority has not been
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circumvented in any way. Ihe decIsion of the Council to grant planning permission provides clear

reasoned judgements related to the decision making. In accordance WIth legISlative

requirements, the decision has been made having regard to the proper planning and sustainable
development of an area, the provisions of the development plan. Guidelines ISSued by the

Minister, other relevant Ministerial or Government policies, and any submissions or observations

made in accordance with the Planning Regulations,

Th appellant highlights the need for respect for human dignity and a right of remedy for

'vtolations' of human rights. In the subject case, we note the observation by the CSSA on the file

regarding different views of stakeholders about what actions can and should be taken on the site

in respect of any unknown human remains, as well as the important wishes of survivors, On that
basIs. the appeal made would not appear to speak for other or all key stakeholders in the process

04. Conclusion

The applicant fully acknowledges the sensitivities relatIng to the wider Bessborough Estate lands

arising from its previous use as a Mother and Baby Home. They recognise, respect and
sympathise with the challenges of family, friends and others seeking closure on unanswered

questions related to associated legacy matters. The views of everyone who contribute to the
discusston on this is valid and shouEd be heard. From a review of the appeals and submission

from the Cork Survivors & Supporters Alliance (CSSA). it is evIdent that there are differing views
on aspects related to the potential resolution of legacy issues.

The history of the wider estate has been a foremost consideration of the Applicant in devising
plans on what are appropriately zoned development lands. They have developed a detailed
Masterplan for their lands in consultation with the CSSA over a period of more than 5 years.

Alongside the provision of new homes and communIty at one of the most sustainable locations in
Cork CIty, the proposaEs provide for significant memoriallsation ot legacy matters to include a

Remembrance Park, a National Memorial and Record Centre. alongside other focused points of

memorial requested by the C;SSA. In all of the work underlaken. the Applicant has worked

diligently to sensitively respect and refFect the social site history of the wider estate. The CSSA
recognise that signIficant public good can come out of the potential development of these lands
and that this is being delivered in accordance with their input and wishes.

In assessing the SHD application on the subject lands (Under ABP-313206-22), An C;oimisiCin

Plean61a has recently adjudicated on the prIncipal matter associated with the subject appeals
Referencing the 'facts’ and the 'totaIIty of information on file’, the Commission determined that
this proposed site could, subject to careful forensic monitoring of ground works, be more

amenable to development in accordance with its residential zoning object-Ive in the Cork City

Development Plan. The distinction made by the Commission is unambiguous that there are no
legacy matters that would preclude a grant of permission on the sub Iect SIte. This echoes the

objective decision making of Cork City Council. who have consistently supported development on
the subject lands
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The facts of the subject case remaIn that the lands are appropriately zoned for the proposed

development and that there is no evidence to suggest that there is any unrecorded burials at the

subject location. Notwithstand}ng this. a precautionary approach is proposed in respect of the
development of the subject lands via a programme of archaeological investigation/monitor}ng of

all ground works be undertaken by a suitably-qualified forensic archaeologist. The parameters for

this work have been defined by means of a prescriptive method statement which has been

prepared by Aidan Harte. Forensic Archaeologist. who acts for the State on other sites of

sensitivity. and is famiEiar with the Bessborough Estate and the Mother and Baby Home
CommISSIon of Investigation. There exists a clear protocol for forensic monitoring and reporling
to the highest standard, which wiEI be independent and beyond reproach. As demonstrated in

this response, includIng supporting legaF opinion, the CommissIon can secure the

implementation of this protocol by means of applied planning condition.

In assessIng ABP-313206-22, An CoirnisiOn Plean61a have already adjudIcated on the proposed

development. The single grounds for refusal on that SHD application in 2025 related to housing

mix which is addressed in the application, as acknowledged by Cork City Council. There are no

other impediments to approving the subject scheme. The design of the proposed development

has been Informed by an understanding of the sIte context and the requirement to comply with
planning and environmental legislation and has had full regard to evolving pFanning policy and the

assessments of Cork City Council and An CoFmisiOn Plean61a. The proposed development offers
a unique opportunity to transform this under-utilised site and associated Eands into a vibrant new

neighbourhood, which will contribute to the suppEy of much needed housing in Mahon, what is

probabEy going to be the most highly sustainable location in Cork City having regard to investment
committed to sustainable travel. There are no historic landscape impediments to the

development proposed. but dereliction of Fandscape has been occurring across the lands for
decades. A programme of landscape mitigatIon measures to reinvigorate the historic Fandscape
and evolve it into a public amenity, complete with interpretation and commemorative space is

proposed. The prepared Masterplan, of which The Farm is a key component pan, is sensitive in

approach

Having regard to the above, it is respectfully submitted that the two Third Party appeals do not
raise any legal or planning grounds that would justify a refusal of planning permission. We

request that the Commission uphold the deciston of Cork City Council to grant permission for the
proposed development, subject to the omissions requested under the FIrst Party appeaE

If you have any queries on the contents of this appeal, please do not hesitate to contact us.

Yours sincerely

Conor FrehiEI

HW Planning

21



HMP
hw plannIng

Enclosures

• AppendIX A– Masterplan Extracts

• Appendix B - Lega! OpinIon prepared by David Browne SC

• AppendIX C – Recommended Planning Condition (as submItted to Cork CIty Council)
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APPENDIX A:

Masterplan Extracts
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Appendix B:

Legal Opinion prepared by David Browne SC
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David Browne SC

Law Library, Four Courts, Dublin 7

DX: 810265

Mobile: (086) 1069927

E-mail: david.browne@lawlibrary.ie

Querist: Estuary View Enterprises 2020 Limited

Agent: HW Planning

Re: Proposed LRD at Bessborough, Ballinure, Cork

Introduction

1. 1 have been asked to provide an opinion on the legality of Condition 10 (or a

condition of equivalent or similar wording) of the Notification of Decision to Grant

(the “Decision“) of Cork City Council (the “Council”) of 24 February 2026

(Planning Reference 25/44442), which issued subject to 70 Conditions.

2. 1 am instructed that the context for the query is that Querist has sought permission

for a Large-Scale Residential Development (“LRD”) at a site referred to as “The

Farm” and located at Bessborough, Ballinure, Cork which, if permitted, will

consist of a residential development of 140 apartment units and the demolition of

10 existing farmyard structures.

3. The application was received by the Council on 22 December 2025 and, as noted

above, the Council’s Decision issued on 24 February 2026.

4. This was appealed by a local councillor, Peter Horgan and by the Bessboro Mother

and Baby Home Support Group represented by FP Logue solicitors who lodged an

appeal with An Coimisi tIn Pleanala (the “Commission“) on 20 March 2026.
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5. The FP Logue appeal refers to the background context of the site and the Mother

and Baby Home Commission of Investigation and states that there were multiple

accounts of direct testimony to the Commission of Investigation about on-site

infant burials, which was recognised in the Commission’s Fifth Interim Report.

The FP Logue appeal also refers to the planning history of the site and states that

the Commission has twice refbsed major schemes within the Bessborough

curtilage, citing the unresolved risk of on-site burials.

6. The appeal referred to a decision of what was then An Bord Pleanala (the

“Board“) of 25 May 2021 (ABP-308790-20)1 where the Board Order stated that,

having regard to the conclusions of the Fifth Interim Report (2019) and Final

Report (2020) of the Commission of Investigation into Mother and Baby Homes

and to the mapping information submitted to the Board during the course of the

application and at the oral hearing, the Board considered that there were reasonable

concerns in relation to the potential for unrecorded burials within the application

site associated with the former use of the lands as a Mother and Baby Home over

the period 1922-1998. The Board Order also stated that it would be premature to

grant permission for the proposed development prior to establishing if there are

unrecorded burials within the site, the extent of any such burials and the

implications for the future development of the lands.

7. The FP Logue appeal also referred to a separate decision of the Board of 13

September 2024 (ABP-315820-23) which refused permission for the construction

of 92 apartments for two reasons. The first reason for refusal was that:

8. “Having regard to the Board’s decision to refuse permission _for a previous SHD

application (ABP.308790-20), the Board is sansBed that no new material information or

evidence has been presented in this application to substantiate a different conclusion

f'oUou'ing that previous decision. The Board considers that the potential exists for the

presence of human remains and / or burials at this proposed development site associated

with the former use of the lands as a Mother and Baby Home over the period 1922 to

1998. The Board considers it would therefore be premature to grant permission for this

That application (referred to as the “Gateway View SHD“) was for 179 apartments and was submitted
by MBW Two Limited on 30 November 2020 as an SHD application.
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proposed development prior to establishing the extent of human remains and/or burials, if

any, and that such a matter extends beyond the scope of normal planning conditions

particularly having regard to the impact this may have on the development as proposed.

the proposed development would, therefore, be contrary to the proper planning and

sustainable development of the area“ .

9. While the wording was slightly different it is clear that the basic reasoning was

that the Board’s concerns and reasons for refusal in its decision of 25 May 2021

had not been addressed.

10. This wording is also similar to the recommended reason for refusal in the

Inspector’s Report but does contain the wording underlined which the Inspector’s

Report does not. The FP Logue appeal has also emphasised this wording and

makes the argument that in light of what it refers to as “accepted likelihood“ of

unrecorded burials on site and the fact that works cannot proceed where these are

found, given the statutory obligations in the Coroner’s Act 1962 and the

Institutional Burials Act 2022, there is a low likelihood of the permission being

implemented within the appropriate period (i.e. 5 years) and cites s.34(3)(c) of

the Planning and Development Act 2000 (the “2000 Act”) in that regard.

11. Therefore, I will set out in this opinion whether the Commission can lawfully

attach a condition like Condition 10 in the Council’s Decision in any decision to

grant permission. I have not set out any views on whether the Commission should

grant permission and nor have I addressed the other issues raised in the FP Logue

appeal .

12. In my view, there are two issues to be addressed, and I will address these in turn.

The first, which I will refer to as the “prematurity issue“ or “legacy issue“, is

whether the Commission is precluded from granting permission on the proposed

development or can grant it subject to a condition like Condition 10 in the

Council’s Decision. The second is whether there is an element of res judicata and

whether the Commission is bound by the previous decisions of the Board referred

to above
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Prematurity Issue

13. In respect of the first issue, I do not think that there is any legal preclusion on the

Commission attaching such a condition although it may only do so if it considers

on balance that the permission, as conditioned, would be consistent with the

proper planning and sustainable development of the area.

14. 1 also do not read the FP Logue appeal as stating in terms that the Commission

cannot grant permission but rather that it might mean that the development is not

viable as there may be a “low likelihood“ of the permission being implemented,

given the wording of s.34(3) of the 2000 Act which I will address later in the

oplrllon.

15. The starting point is that, as the proposed development is LRD, the application is

made subject to s.34 of the 2000 Act subject to any modifications by the Planning

and Development ( Amendment) (Large-Scale Residential Development) Act

202 1 (the “2021 Act“).

16. There is a general power in s.34(1) to grant permission, subject to or without

conditions or to refuse it, and it is a very broad power. The only statutory

constraint is in s.34(2)(a) of the 2000 Act which states that when making its

decision in relation to an application under this section, the planning authority

shall be restricted to considering the proper planning and sustainable

development of the area, having regard to inter alia the matters referred to in

s.34(4).

17. The Commission may decide planning appeals as if the planning application had

been made to it in the first instance, as per s.37(1)(b) of the 2000 Act and, as

noted in Shadowmill Ltd. v An Bord Pleandla2 , s.34(1)-(4) of the 2000 Act

applies, subject to any necessary modifications, as it applies to the determination

of a planning application by a planning authority.

2 [2023] IEHC 157, para. 190.
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18. Section 34(4) states conditions under subsection (1) may, without prejudice to the

generality of that subsection, include “all or any of the following” and identifies a

list of specific condition types. This includes s.34(4)(h) which allows a planning

authority (and the Commission on appeal) to include conditions for determining

the sequence and timing in which and the time at which works shall be carried

out

19. There is no legal obligation in s.34 of the 2000 Act which requires an application

to be refused on the grounds of prematurity whereas the decision-maker can grant

permission subject to conditions regulating how the development should be

carried out, i.e. whether it should be carried out in specific phases and the timing

of such phases. Furthermore, the Planning and Development (Large-Scale

Residential Development) Regulations 2021 (S.1. No.716 of 2021) (the “LRD

Regulations“) expressly provide that LRD applications can include phasing

proposals.

20. Ultimately, in adjudicating on an application for planning permission, the

decision-maker is required not only to consider whether to grant or refuse

planning permission, but must also consider the question of what conditions, if

any, should be attached to the grant of planning permission.

21. As the High Court stated in Kenny HolIIes & Co. Ltd. v GaIlvu)' City and Count)

NIanagerIb , in the context of s.26 of the Local Government (Planning and

Development) Act 1963, one of the matters which has to be decided, in the event

of a planning authority deciding to give a permission, is whether it should be

subject to or without conditions. As Blayney J. said, the choice is not simply

between granting permission and refusing it. It is between granting perTnission

"subject to or without conditions ''or refusing it. So, where a planning authority

decides to grant a penbission, it must then go on to consider whether it will attach

conditions or not. Th,it is an essential part of its function under the section.

Kenn\' Homes and Co Ltd v Galway C iN and Corlnt\' Manager [1995] 1 1.R. 178 at 187.
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22. In my view, the same principle applies to s.34 of the 2000 Act given the

similarity of wording with s.26 of the 1963 Act. It follows that the Commission

should consider whether certain conditions can be attached or not and that,

subject to such conditions, whether permission should be granted or not.

23. The other key consideration is that, when imposing a planning condition, the

planning authority must ensure that the condition is reasonably related to the

permitted development and is not being imposed for an ultra vires or ulterior

motrve.

24. In Pyx Granite Co Ltd v Minister for Housing and Local Government,4 Lord

Denning stated that although planning authorities are given wide powers to

impose such conditions as they think fit, nevertheless valid conditions must fairly

and reasonably relate to the permitted development.5

25. In Newbury District Council v Secretary of State for the EnvironmentF

Viscount Dilhorne treated the scope of the concept of “material considerations”

in s.29(1) of the Town and Country Planning Act 1971 as the same as the ambit

of the power of a local planning authority to impose such conditions “as they

think fit“ on the grant of planning permission. It was held that the conditions

imposed must be for a planning purpose and not for any ulterior one, and they

must fairly and reasonably relate to the development permitted. In addition, they

must not be so unreasonable that no reasonable planning authority could have

imposed them.7

26. The decision in Pyx Granite was followed in Hanrahan Farms Ltd v

Environmental Protection Agency and Others > The applicant was granted

planning permission for a 1,000 sow breeding pig unit and made an application to

the first respondent for an integrated pollution control (IPC) licence in relation to

the operation of its piggery.

4 [1958] 1 Q.B. 554
5 See also Fawcett Properties Ltd v Buckingham Countv Council [1961] A.C. 636 and Nlirnanr ’s

Properties Ltd I' Chertsev UDC [1965] A.C. 735
' [1981] A.C. 578 at 599.
7 See also Qtrinlan y in Bord Plcandla [2009] IEHC 228 at p.25.
s [2012] 3 1.R. 417
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27. It was held that a condition imposed on a licence granted by the EPA under the

Environmental Protection Agency Act 1992 must be for a legitimate

environmental purpose and must fairly and reasonably be related to the licensed

activity.9 On the facts, it was held by Smyth J. that the imposition of the

conditions was authorised and was imposed for the purposes set out in the 1992

Act. When the condition was read in context, it was clear that it was intended to

control emissions and that the means by which this was to be done was by

reduction in the level of intensity at which the activity could be carried on. lo

28. In KUliney and Ballvbrack Development Association Limited v The Xlinister for

Local Governnreltt1 1 . Henchy J. referred to s.26(2) of the 1963 Act and stated

It \viii be see it, Therefore. that the power to impose a condition in development

perltlissiolr nrtist he exercised \vithin the lintitations irnposed by s. 26. In deciding

whether the gl'antor of- the permission has kept \titllin those lilnitations. it is necessat} to

look not OiItV at fIle tct'nts of the condition but also at tIle t'ectsolt \vhich the section

requires to be g/\ r/z in support Qf it, if tIle I'eason given cannot fairjy and reasonabjy be

held to be capable of justi+\'ing the condition, The’It the conditiott cannot be said to be a

valid exercise of tIle stcltutotx power. For instance, if the reason given is tIle attaimrtent

of an objective, and contpt tance \vith the condition cottld not possibly af Tailr thaT

objective, the condition \viII be held bad because iT \vas given .for an uln'easonable

/'e£iso/7. /

29. Furthermore, in Weston 1, Hm Bord Pleanala\1 , McMenamin J. stated that,

provided that the condition lies outside the scope of any specified condition, it

may, subject to the objectives of the Act and rational justification, be imposed.

Unless the power exercised comes within the scope of any one of the 17 specified

circumstances (when it will require to be strictly construed), the power otherwise,

and the jurisdiction vested, is a “general“ one, provided it is lawfully and

rationally imposed in the interests of proper planning and sustainable

9 [2012] 3 1.R. 417 at 429
10 [2012] 3 1.R. 417 at 431
11 [1978] 1.1.R.M. 78

12 [2008] IEHC 71
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development. Thus, such a condition to be justified in law must rationally accord

with the stated objectives of proper planning and sustainable development.

30. In the Weston case, McMenamin J. also referred to the judgment in Ashbourne

Holdings v An Bord Pleandla and Cork County Council\3 to the effect that a

condition could be imposed under s.34(1) even if not within the scope of the

specific conditions identified by s.34(4).

31. This was cited with approval in the Shadow mill case where Holland J. stated

(§304) that Ashbourne Holding and Weston establish that, as a general

proposition, a planning condition, other than one of a kind listed in s.34(4) of the

2000 Act is valid if it rationally accords with stated objectives of proper planning

and sustainable development and fairly and reasonably relates to the permitted

development.

32. Therefore, in my view, a condition which is legitimately and objectively

connected to ensuring that a grant of permission is consistent with the proper

planning and sustainable development of the area is prima facie lawful and it

would require express language in s.34 of the 2000 Act to exclude a particular

condition.

33. In order to assess whether a particular condition is lawful, it is necessary to

address the following criteria. First, a condition should be relevant to planning,

and, in particular, to the permitted development. Secondly, a condition must be

precise. For example, in Dun Laoghaire Corporation v Frescuti Estates Ltd\+ it

was held that, in the absence of an express condition, the developer could not be

required to maintain or preserve an existing structure on the basis of a reference

in the application to retaining the structure. Thirdly, a condition must not be

unreasonable.

13 [2003] 2 1.R. 1 14

14 [1982] 1.L.R.M. 469.
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34. In my view, the starting premise here is that a condition, like Condition 10 in the

Council’s Decision, is prima _facie lawful as it is not excluded from the statutory

language in s.34 of the 2000 Act.

35. Secondly, it does not appear to me to be inconsistent with a legal understanding

of the term “proper planning and sustainable development“, but it is a matter for

the Commission as to whether it nright grant permission subject to such a

condition in the exercise of its expert judgment,

36. Thirdly, the Commission could impose a condition which regulates the phasing

and timing of the development, as per s.34(4)(h) which I have referred to above.

37. Section 34(4)(h) allows a planning authority to specify the phasing for a

permitted development, for example if it was envisaged that a development

would take place in a number of phases or where a permission may require some

other type of infrastructure before it could be commenced or be completed.

38. Thus, as confirmed in Parolen y Drogheda Corporation\ $ a condition regarding

the relationship between different phases of a developnlent is intra vires

although, as recently stated in J,4/ Baneshune Ltd. v Hm Cointisi an Pleandla\6

the decision-maker has such a power but not an obligation and is not obliged to

save an application by conditioning it differently from how the application was

made.

39. Fourthly, as a matter of law, a development cannot be carried out if it requires

other statutory consents. The FP Logue appeal refers to the Institutional Burials

Act 2022 and the necessity to carTy out an inquiry or forensic analysis. In that

regard, it relies on s.34(3) to say that there will be a material risk that the

development will be delayed.

' Parolen y Drogheda Corporation [2003] IEHC 8.
16 .4,4/ BurIes hone Ltd. v /411 Coimisil’In Pleandla [2025] IEHC 641; [2025] IEHC 642
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40. However, in principle this is similar (in legal terms) to a development which is

subject to a condition that requires preservation of archaeological remains or

national monuments which might be discovered during the course of construction

and which will necessitate an appropriate licence or consent from the NMS under

the National Monuments Acts and now the Historic and Archaeological Heritage

and Miscellaneous Provisions Act 2023. Another example is whether a

development requires a derogation licence from the NPWS under Regulation 54

of the European Communities (Birds and Natural Habitats) Regulations 2011

(S.I. No.477 of 2011).

41. 1 must stress here that, given the sensitivity of the site of the proposed

development, I am not trying to draw any equivalence with these consents and the

Institutional Burials Act 2022 but rather to illustrate that developments are

routinely granted permission where they are subject to other legal constraints

before they can commence or continue (if such constraints arise in the course of

development).

42. Furthermore, where there is a statutory obligation to obtain such consents, this

operates as a matter of law in any event, given the terms of s.34(13) of the 2000

Act

43. This expressly provide that a person shall not be entitled solely by reason of a

permission to carry out development. For example, it may be necessary to obtain

further licences or permits (such as a water pollution licence perhaps). It may also

be the case that the developer must obtain private law consents, for example the

developer may not have the necessary legal title over all of the relevant lands.

44. Similarly, the fact that planning permission has been granted does not interfere

with a claim of tortious liability under the law of nuisance, as the High Court has

recently confirmed in Webster y Meenacloghspar ( Wind) Limited & Ors .17

17 [2024] [EHC 136.
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The fact that such consents must be obtained might make a condition requiring

such a consent to be obtained otiose. For example, as Simons J. said in Redmond

v in Bord Pleandla\8 , in the specific context of a derogation licence where he

noted (§154) that had the Board included a condition stating that a “derogation

licence” must be applied for where required, the condition would merely be

replicating a legal obligation that subsists in any event.

46. Again, I must emphasise that I am not suggesting that a condition such as
Condition 10 in the Council’s Decision should not be included in the Commission

Decision, if it is minded to grant permission for the development, but rather that

the necessity to obtain other consents (including statutory consents) is not

unusual and indeed is required under law.

47. Insofar as the FP Logue appeal refers to s.34(3)(c) of the 2000 Act, it is important

to note that this refers to the proposed development being implemented within the

appropriate period sought, being the appropriate period within the meaning

provided for by s.40(3). This is defined as any period specified pursuant to s.41,

or, in any other case, the period of five years beginning on the date of the grant of

permISSIon.

48. Section 41 of the 2000 Act allows the Commission to vary the appropriate period

and extend it to ten years in the case of residential development requiring

permission, having regard to the nature and extent of the development and any

other material consideration, so this would allow the Commission to extend the

period for implementing the development if it considered it necessary to do so to

allow for archaeological monitoring, excavation and preservation.

18 [2020] IEHC 151

11



(

Res Judicata

49. Turning to the second issue, in general previous decisions may, in principle, be

relevant to a subsequent application but is not a binding precedent. For example, a

subsequent decision may be deemed to be unreasonable or irrational unless there is

a clear rationale demonstrating how the decision-maker came to a different

conclusion.

50. For example, in Morse v in Bord Pleandla,\9 it was held by McKechnie J. that the

Commission is entitled to change its mind on a matter, but in order to so do there

must be some accompanying change in circumstances of a material nature which

could precipitate such a decision. However, that statement was made at a level of

generality and the judgment does not deal with when and in what circumstances

previous decisions remain binding on the Board, whether within the frame of res

judicata or otherwise.

51. In Grealish v /4/z Bord Plearrdla (No. /),20 the applicant had sought to argue that

the failure of An Bord Pleanala to grant a further planning permission in respect of

an advertisement sign was inconsistent as the Board had granted, on two

consecutive occasions, temporary planning permissions for development consisting

of a tri-vision rotating advertising sign.

52. It was subsequently held that the decision-maker was entitled to reach a different

decision on a later application in respect of a development for which a previous

permission had expired. However, the reasons and considerations on which that

change of stance had been adopted had to be made clear. If there was no material

supporting the change in stance, the decision was vitiated by irrationality.

53. Thus, is it is open to the Commission to change its mind and decide to grant
permission, notwithstanding its previous decisions, provided that there is new

material or information which allows it to do so, or it otherwise can explain its

rationale by way of cogent reasoning.

19 [2010] IEHC 395 at para.85.
20 [2005] IEHC 24, [2006] 1 1.L.R.M. 140
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54. in that regard. I am instructed that the Colnrnission decided on 23 Jujy 2025 to

refuse permission for a proposed 140 no. unit SHD application known as The Fawn

( ABP-3 13206-22) for one reason. and based on the fact that the unit mix proposed

does not meet the target levels set out under Tdblc 1 1.8 the Cork City Development

Plan 2022-2028. i am also instructed that Querist had a concuuent SHD

application on dn adjacent site for 280 residential units known as The N4eadc)ws

refused on this date for the same housing mix reason but also due to concerns

regarding the scale and mass of this proposed developnrent.

55. However, neither of these reasons included a refusal relating to the legacy issues or

what I referred to earlier as the '-prematurity issue“. Indeed, the Commission

specifically omitted a refusal reason proposed by the Inspector and the Direction

Note highlights that

The Comll\ission noted the second recon\nle}lded reLtso tI for refusal (potential burial

grotil ld). In this regard, it considered its decisio tI to re.tt lse pernrission f-or a previous

Strategic rlousing Developntent applicariolr {ABP-3C)879f)-20) and a horlsillg proposal

( ABP-3 i 8520-:3) on sites within the historic curtilage of Bessborotlglr House on the basis

of lhc fin,litrgs of the Fifth Interin1 Report (2019) a}td the FiIIal Report (:020) o.t- the

Com}nissio tt of Invcstigu{ion into Mother and Baby Homes, toge£her with the il\fbrnration

submitted ill the cotlrse of The previous application ulrd oral Itc,lriltg {ABP-3t1879t3-20)

iltctuding, anlongs{ other things, regal-diltg the pul'ticutal'ly sensitive al-eas lnal’keel us

Childrett’s Burial Ground ilnntediatel\' around The Folly iII $'otrt of Bessbol'origh House. In

relaf tOII to This particular applicaTiv}I .for ,1 proposed developnlel-IT To tIle rear of

Bess}loro tIgh House, the Cotnnlission }lo£,’d that this sift’ is a significant disfance }l'ont the

CIrca.*.i re le\-atlt to ABP-30879f) and ABP-318 S20. atld \\-i th suhstcl+tfictt estabtisllec! bltitdi}tq

fot'ln het\.teen These locations and the current site. The Conunission also noted the vie\vs of

tile p{atrlrtltg cl!!thol'itv \vhich did IICIt raise this parTtclllal' tnaTtc+' as a reason for refusal by

reF-er,' IIce to tIle crLrt'ettt application sile, Ha\'ilrg regard to the facts and the totatit\- ol

inyorlttatiot1 on Rte. the Colnl-mission deterlnille,t that this proposed site cot ltd, srlhject TO

careT Ill forensic lttoltitoring of groulrd works. be nIC)re atnenable fo developntent ill

accordance with its residential zoning objecTive in The Cork City Development Plan 20:2-

:t129. The}-efot-e, The Colnnrissiolt decided nt)t to inciude this as a reason fbI' rqftlsal as

recon Intended bv the Inspector.
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56. Therefore, it appears that the rationale for not following the earlier decisions

referred to in Paragraphs 6 to 8 has been explained, namely the significant

distance from the areas relevant to ABP-308790 and ABP-318520, and the

substantial established building form between these locations and the current site.

The Commission also noted the views of the Council which did not raise this

particular matter as a reason for refbsal and considered that this proposed site

could be developed, subject to careful forensic monitoring of ground works.

57. This suggests that, at least in respect of that application, the Commission was of

the view that development could proceed subject to forensic monitoring which

indicates that a condition requiring monitoring along the lines of Condition 10 of

the Council’s Decision is a legitimate decision in planning terms and consistent

with proper planning and sustainable development.

58. This decision is referred to in the FP Logue appeal which comments that the

application was refused by the Commission on the grounds of unit mix but does

not refer at all to the rationale in the Commission’s Direction which I have

referred to above.

59. In any event, it is instructive to note that in that decision the Commission was of

the view that it was precluded from granting permission in material contravention

of the development plan because no material contravention statement was

provided, as required by s.8 of the Planning and Development (Housing) and

Residential Tenancies Act 2016

14
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Conclusion

60. In summary, I am of the view that the Commission is not precluded from granting

permission, subject to a condition like Condition 10 in the Council’s Decision, if

it is of the view that it is consistent with proper planning and sustainable

development.

61. In my view, there is no legal preclusion on the Commission reaching that view

and it is clearly one that is open to it in the exercise of its evaluative judgment.

62. The fact that the Commission has previously refused permission for

developments because of legacy issues arising from the Mother and Baby Homes

Commission of Investigation does not preclude the Commission from granting

permission for the proposed development, provided that it sets out its rationale

for doing so.

63. The recent decision of 23 July 2025 ( ABP-313206-22) suggests that the

Commission has already identified reasons for distinguishing from its earlier

decisions, albeit that it refused permission for different reasons in that case, dnd

that the Commission was of the view that, subject to forensic monitoring.

residential development could be permitted.

David Browne SC

9 April 2026
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Appendix C:

Recommended Planning Condition (as submitted to Cork City Council)
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It is recornrnended that the specified forensic archaeologIcal monitoring controEs be secured by way of the

following plannIng condItion

The proposed development shall be subject to forensic archaeological monitoring and
all ground disturbance shall be monitored at all times by at least one Forensic
Archaeologist and one Osfeo- archaeologist/Forensic Anthropologist wIth previous

experience of forensic controls. A lead Forensic Archaeologist shall be appointed and
the method of systematic forensic monitoring shall be informed by the methods

successfully implemented by the Commission for the Location of Victims Remains
(ICL VR)

All personnel conducting the forensic archaeological monitoring wIll at all times
conduct themselves with an awareness of contamInation issues (e.g. agreed routes of
access and protective clothing) All tools and equipment shall be decontaminated prior

to arrival on site, and subsequently at regularly intervals to avoid cross-contamination
throughout a given monitoring programme. Any evidential items shall be recorded and

collected in adherence with forensic protocol.

Contemporaneous logs of personnel, decIsIons and actIons, and evidence collected
must be maintained. Similarly. the record of stratigraphy and features of interest are
made on a contemporaneous and continuous basis.

Prior to the commencement of development a dedicated liaison shall be appointed to
liaise with the Bessborough Mother and Baby Home survivor group/s to provIde details

and updates regarding the forensic monitoring and subsequent reporting.

In advance of any ground disturbance a comprehensive desktop review must be
completed by the Lead Forensic Archaeologist. This shall include all documentary and
cartographic material, and review of any relevant witness statements.

i. This desktop review shall select specIfied areas where there is a high potential for
unrecorded burials.

iI. Any such areas shall be subject to a Geophysical Survey and UAV/Drone mounted

LiDAR survey to be conducted at an appropriately high resolution.

iii. Following the completion of the desktop review and Geophysical Survey and
UAV/Drone mounted LIDAR surveys if required, IdentifIed areas of interest should be
divided into operational zones and monitored using a priority-based approach.

Prior to the commencement of any development the site shall be secured with secure
fencing to prevent access by unauthorised personnel.

Soil shall be removed systematically using an appropriate mechanical excavator while
monitored by at least one Forensic Archaeologist and one Osfeo-

archaeologist/Forensic Anthropologist.

Where items of evidential value are noted, a completed record must be made prior to it
being logged and removed. The Minister for Children, Equality, Disability, Integration
and Youth shall be informed
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The soil removed by excavation (termed 'spoil’) shall be placed on a designated surface
and spread out for further examination. Using detection devices, this spoil shall again

be searched. and a representative sample sieved for bone fragments and other
evidence indicatIve of burial activIty. Where fragmented or small material is recovered

by these techniques the excavation must cease, and only once it can be confidently
deemed void of human remains, should the forensic monitoring continue.

Should human remains be identified in situ, all works shall cease and the Cork City

Coroner and An Garda siochana shall be notified. The Minister for Children, Equality.

Disability, Integration and Youth shall also be informed. A protective buffer shall be
implemented surrounding the potential burial. Machinery or vehicles shall not traverse
the area,

Should fragmentary or disarticulated human remains be identified ex situ. then that
area of monitoring shall cease, the area secured, and the Coroner and An Garda

siochana informed immediately. The Minister for Children, Equality, Disability,

IntegratIon and Youth shall also be informed.

On completion of each phase of forensic monitoring, the lead Forensic Archaeologist
shall communicate their finding in writing to The Minister for Children, Equality.
Disability, Integration and Youth.

A full report and archive of all searches carried out and the results of same shall be

lodged with The Minister fOr Children, Equality, Disability. Integration and Youth and
publicly-accessible archives (such as Cork CIty and County Archives). A copy of the full

report shall also be provided to Cork City Council.
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